
IN THE SUPERIOR COURT OF GLYNN COUNTY 
STATE OF GEORGIA 

 
JANE FRASER and JEFF KILGORE, 
 

Plaintiffs, 
 

v. 
 
SEA ISLAND COMPANY, LLC; 
BRIDGES AND ROADS, LLC; SIA 
PROPCO I, LLC; and WILLIAM 
FALLON in his official capacity as the 
County Manager for Glynn County, 
Georgia, 
 

Defendants. 

Civil Action File No.: 
CE24-00129 

 
PLAINTIFFS’ RESPONSE IN OPPOSITION TO  

THE SEA ISLAND DEFENDANTS’ MOTION TO DISMISS  
 
 

INTRODUCTION 

This action is related to two other actions that have already been before the 

Court and are now pending in the Georgia Court of Appeals. In all three cases, 

Plaintiffs Jane Fraser and Jeff Kilgore (the “Plaintiffs”) contend that Glynn County, 

Georgia (the “County”) illegally abandoned and transferred public roads (the 

“Roads”) to the Sea Island Company, the predecessor-in-title to Defendants Sea Island 

Company, LLC, Bridges and Roads, LLC, and SIA PROPCO I, LLC (the “Sea Island 

Defendants”). The Plaintiffs allege that because the Roads were still being used by the 

public, the County’s actions in purportedly abandoning the Roads were ultra vires and 

void ab initio in that they violated state and county law, and a restriction in the deed 

FILED - JA
GLYNN CO. CLERK'S OFFICE

Filed 5/23/2025 1:21 PM
Accepted 5/23/2025 2:23 PM

CASE #  CE24-00129
 
 

CLERK SUPERIOR COURT



- 2 - 

that conveyed the land to the County for the express purpose of building a portion of 

the Sea Island Causeway. Alternatively, Fraser claims under the deed’s reverter clause 

that title to the Causeway Segment reverts to her and the other reversionary interest 

holders if it is determined that title to the Roads passed into private hands.  

ARGUMENT AND CITATION OF AUTHORITY 

1. Motion to Dismiss Standard 

A motion to dismiss for failure to state a claim should not be sustained unless: 

(1) the allegations of the petition disclose with certainty that the claimant would not 

be entitled to relief under any state of provable facts asserted in support thereof; and 

(2) the movant establishes that the claimant could not possibly introduce evidence 

within the framework of the petition sufficient to warrant a grant of the relief sought. 

Stendahl v. Cobb Cnty., 284 Ga. 525, 525 (2008) (citations and internal punctuation 

omitted). All pleadings (and attached exhibits) are to be construed most favorably to 

the party who filed them with all doubts resolved in that party’s favor. Stendahl, 284 

Ga. at 525. See also Babalola v. HSBC Bank, USA, N.A., 324 Ga. App. 750, 750 (2013).  

Additionally, pleadings may contain alternative and even contradictory 

allegations. O.C.G.A. § 9-11-8(e)(2) (inconsistent allegations). See Atlanta Women's 

Specialists, LLC v. Trabue, 310 Ga. 331, 336–37 (2020) (contradictory allegations). And 

“broad and conclusory allegations are not fatal to a plaintiff’s claim at the motion-to-

dismiss stage.” Marshall v. McIntosh County, 327 Ga. App. 416, 423 (2014). 

2. Counts I through VI properly allege claims for declaratory judgment. 

“To state a claim for declaratory judgment, a party need only allege the 
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existence of a justiciable controversy in which future conduct depends on resolution 

of uncertain legal relations.” City of Atlanta v. Hotels.com, 285 Ga. 231, 234 (2009); see 

also Cook v. Sikes, 210 Ga. 722, 726 (1954) (“For a controversy to justify the making of 

a declaration, it must include a right claimed by one party and denied by the other, 

and not merely a question as to the abstract meaning or validity of a statute.”).  

In moving to dismiss the Plaintiffs’ declaratory judgment counts, the Sea Island 

Defendants mischaracterize the Plaintiffs’ Complaint as one that merely seeks to undo 

past acts concerning the abandonment and transfer of the Roads. Georgia law is clear 

that an unauthorized, ultra vires action by a governmental entity renders that action 

void ab initio. See O.C.G.A. § 45-6-5 (“The public may not be estopped by the acts of 

a [public] officer done in the exercise of an unconferred power.”); see also Jester v. Red 

Alligator, LLC, 344 Ga. App. 15 (2018) (“Given that [the county’s zoning approvals] 

were void ab initio, neither of those [county] ordinances could give birth to a right, 

and in the absence of such a right, there can be no vesting.”); Harris v. Powell, 177 Ga. 

5 (1933) (city’s abandonment of property dedicated to public use as a street was void 

ab initio because the city had no power to use or dispose of the property for any 

purpose other than the one designated in the deed). 

The Plaintiffs alleged that the abandonment and transfer of the Roads violated 

O.C.G.A. § 32-7-2(b)(1) and Glynn County Code §§ 2-13-44 which only allowed 

abandonment if the Roads “ceased to be used by the public to the extent that no 

substantial public purpose is served.” See, generally, Complaint, ¶¶ 186–233. The 

Plaintiffs also alleged that the County abandoned the Roads at the request of and for 
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the sole benefit of the Sea Island Company and without receiving fair market value, 

all in violation of longstanding Georgia precedent. Id. See also McIntosh County v. Fisher, 

242 Ga. 66, 67 (1978) (gross abuse of discretion to abandon public roads that still serve 

a public purpose solely to benefit a private party). The Plaintiffs also alleged that the 

County gave several of the Roads to the Sea Island Company (referred to in the 

Complaint as “Excluded Roads”) outside of the formal abandonment process, again, 

for the sole purpose of benefitting the Sea Island Company. Id., ¶¶ 363–70. Finally, the 

Plaintiffs alleged that the County’s actions violated the public trust doctrine and, 

alternatively, that to the extent the Court determines that the Sea Island Causeway 

Segment passed into private hands, title should have reverted under the Cain Deed to 

the reverter interest holders, including Fraser. Id., ¶¶ 75–80, 268–87, 385–86. 

While the abandonment and transfers occurred in the past, the present status of 

the Roads is a currently unanswered question that must be resolved to determine the 

Plaintiffs’ conduct because they are claiming—and the Defendants are denying—

certain rights that arise directly from the present status (public versus private) of the 

Roads. Allegations about the Plaintiffs’ uncertainty as to their rights literally permeate 

the Complaint as summarized below:  

• The Plaintiffs are in a position of uncertainty regarding the ownership of 
and the public’s ability to access the Roads that the Plaintiffs contend are 
public and the Defendants contend are private. Complaint, ¶¶ 256, 276–
77.  

• Fraser would like to park along the Causeway and have her preferred 
contractors and service providers out to her house whenever she chooses, 
but the Sea Island Entities restrict her ability to do so and, upon 
information and belief, charge those vendors access fees that they, in 
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turn, pass along to their customers including Fraser. Id., ¶¶ 232–33, 241–
47. 

• Kilgore, as a member of the general public, is in a position of uncertainty 
and at risk for criminal prosecution if he were to enter Sea Island via the 
Sea Island Causeway, which he believes he has a right to use as a member 
of the public. Id., ¶¶ 256–57. 

• Fraser is in a position of uncertainty with respect to her reverter interest 
in the Causeway Segment given the disputed status—public versus 
private—of that road. Id., ¶ 258.  

If the Plaintiffs are correct that the abandonment and transfers to the Sea Island 

Defendants are void ab initio, then Kilgore and any other member of the public has 

the right to enter Sea Island, and Fraser has the right to park along the causeway and 

to have her preferred contractors and service providers out to her house whenever she 

wants and without any restrictions. And if the transfer of the Causeway Segment is 

found to be valid (i.e., the road is no longer public), then Fraser would have ownership 

rights under the Cain Deed reverter clause. Until these issues are decided by the Court, 

Fraser and Kilgore are walking in the dark and risk stepping into a hole. Richardson v. 

Phillips, 302 Ga. App. 305, 309 (2010) (“A declaratory judgment’s “purpose is to 

permit one who is walking in the dark to ascertain where he is and where he is going, 

to turn on the light before he steps rather than after he has stepped in a hole.”).  

The Sea Island Defendants suggest that the Plaintiffs pleaded away their 

uncertainty by alleging that the Sea Island Defendants are the owners of record of the 

Roads. Sea Island Defendants’ Brief, p. 8. This is a misreading of the Complaint. The 

Plaintiffs alleged clearly and pervasively that the deeds purporting to reflect the Sea 

Island Defendants’ ownership of the Roads are void ab initio and that the County 
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owns the property in fee simple or holds it in public trust. See, e.g., Compl., ¶¶ 234, 

283, 286, 292–95, 307, 309–10, 331–32, 355–56, 378, 380–81.  

The cases relied on by the Sea Island Defendants are distinguishable because 

they involved plaintiffs who were seeking to undo completed acts and were not in a 

position of uncertainty moving forward. In Cobb County v. Floam, 319 Ga. 89 (2024), 

for example, the plaintiffs filed a declaratory judgment action to challenge electoral 

maps adopted by the Cobb County Board of Commissioners. The Supreme Court 

ruled that declaratory relief was not available because the plaintiffs’ only uncertainty 

related to the district in which they reside. Id. at 100. Even as it related to future 

elections, this uncertainty did not put the plaintiffs “at risk of taking some undirected 

future action incident to their rights and that such action might jeopardize their 

interests.” Id. (“The Floams allege that they might vote in the ‘wrong’ district, but they 

know what district they are assigned under the BOC Amendment; they have no 

decision to make about where to vote.”). Here, by contrast, the Plaintiffs’ uncertainty 

comes with a risk of criminal prosecution should it turn out that they are wrong about 

the ownership of the Roads.  

The Sea Island Defendants also relied on Miller v. Southern Heritage Ins. Co., 215 

Ga. App. 173, 174 (1995), overruled on other grounds by Hurst v. Grange Mut. Cas. Co., 

266 Ga. 712 (1996), for the proposition that “one cannot create a controversy for 

declaratory judgment purposes by filing a lawsuit.” Miller is inapplicable because it 

involved a request for a declaration that an insurer’s mistaken payment to a claimant 

was not required. The Court of Appeals appropriately refused to issue an advisory 
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opinion on a payment that had already been made. Id. Importantly, however, the court 

did consider whether the insurer’s payment constituted a waiver of a policy defense. 

Id. at 174–75. Thus, the court was willing to enter a declaration as to the parties’ legal 

rights in the wake of the insurer’s completed act of issuing the mistaken payment. A 

similar situation presents here because the Plaintiffs are likewise requesting prospective 

guidance as to the public versus private nature of the Roads based on what the 

Plaintiffs believe were ultra vires actions of the County. While those actions occurred 

in the past, their ramifications live on into the future and are, therefore, appropriate 

subjects for a declaratory judgment.  

If the Sea Island Defendants’ position were correct, a party could never obtain 

a declaratory judgment with respect to legislation (for example) because the adoption 

of the legislation is always a completed act. Jenkins v. Manry, 216 Ga. 538, 540 (1961) 

is one of many Georgia decisions that prove the fallacy of the Sea Island Defendants’ 

position. In that case, the Georgia Supreme Court allowed a master plumber to 

challenge a new licensure rule on constitutional grounds by way of a declaratory 

judgment after the rule was passed but before he risked criminal prosecution by 

violating the rule. Accord Starship Enters. of Atlanta v. Gwinnett County, 319 Ga. 293, 300 

(2024) (allowing declaratory judgment concerning constitutionality of a 2015 

ordinance because the plaintiff was still at risk for prospective enforcement actions 

under the ordinance); Gardei v. Conway, 313 Ga. 132 (2022) (sex offender’s registry as 

a sex offender in 2009 did not preclude sex offender from seeking declaratory judgment 

regarding future registration as each renewal constituted a potentially new wrongful 
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act and new injury). 

The Plaintiffs properly pleaded Counts I through VI because they are in need of 

guidance as to their legal rights with respect to the Roads. This uncertainty can only 

be dispelled by a decision from this Court as to whether the Roads are public or private 

today based on the validity or invalidity of the County’s actions some twenty years 

ago.  

3. The Plaintiffs’ declaratory judgment claims are not barred by the 
statute of limitations. 

The Sea Island Defendants wrongly assert that the Plaintiffs’ declaratory 

judgment claims are barred by the seven-year statute of limitations applicable to 

equitable actions. Declaratory judgments are actions at law and the relief the Plaintiffs 

seek through these declaratory judgments is the recovery of land under a presently 

enforceable title, which is also an action at law. See Payne v. Terhune, 212 Ga. 169, 170 

(1956) (“A suit to establish title to land, or to establish the evidence of title, is one that 

must be brought in equity, but suits to recover land upon legal title are actions at law.”); 

see also Lockridge v. Smith, 298 Ga. App. 428, 430 (2009) (“In an action at law, the 

plaintiff seeks to recover land by asserting ‘a presently enforceable legal title’ against 

the defendant’s interest.”); Complaint, Ex. M-48 (Final Judgment in Twitty Park 

litigation) (“This case presents an action to recover on legal title to Twitty Park, not 

one regarding evidence of title. Where the defense of laches is not applicable to 

plaintiffs’ complaint for the recovery of land, defendants’ defense based thereon fails 

as a matter of law.”). 
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This case is controlled by City of Barnesville v. Stafford, 161 Ga. 588, 131 S.E. 487 

(1926), which also involved a dedication of land to a municipality for a public purpose 

(a park). The 1906 deed provided that if the park is neglected for more than twelve 

months or ceases to be used as a park, the land shall revert back to the grantor 

(Stafford). Stafford died in 1919. In 1924, his estate’s executor filed suit to recover the 

land because the city failed to establish the park as the deed required. The Supreme 

Court rejected the city’s laches defense, reasoning that Stafford’s action was one at 

law, not equity, and therefore the equitable defense of laches was not applicable. Id. at 

489. The court also acknowledged that there was no statute of limitations applicable 

to Stafford’s action at law to recover realty. Id.; accord Harris v. Powell, 177 Ga. 5, 169 

S.E. 355, 358 (1933) (property owner prevailed in suit to “undo” the City of Griffin’s 

abandonment of a public road to an adjoining private owner in violation of a 

restriction in the deed dedicating the property for the purpose of a public road was not 

barred by laches or a statute of limitations even though the suit was filed more than a 

decade after the abandonment).  

The Plaintiffs seek the same relief as the plaintiffs in Stafford and Harris. On 

behalf of the public, they are seeking to recover the Roads under a presently 

enforceable title by virtue of the ultra vires and void abandonment of the Roads and 

transfers to the Sea Island Company and the Sea Island Defendants. Alternatively, like 

Stafford, Fraser is seeking to recover the Causeway Segment under a presently 

enforceable title under the Cain Deed reverter clause because the County violated its 

duty to ensure that the Causeway Segment is used for the purpose specified in the deed. 
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Because these are claims at law, the equitable defense of laches does not apply, and 

there is no applicable statute of limitations. Stafford, 131 S.E. at 489; Harris, 169 S.E. 

at 358. 

Knight v. Dept. of Transp., 239 Ga. 368 (1977), relied on by the Sea Island 

Defendants, is inapplicable. There, the State Highway Department exercised its 

eminent domain powers to purchase property for a road access project that it later 

abandoned. More than seven years after relinquishing the property to the Department 

under a valid deed, the former owners sought to cancel the deed under various 

equitable theories, including lack of consideration, mutual mistake, and duress, 

because the deed’s underlying purpose (the road project) had been abandoned. The 

court correctly applied the seven year statute of limitations for equitable actions to 

cancel a deed because 

[a] suit by a grantor against a grantee, to cancel a deed 
conveying land, on the ground of fraud practiced by the 
grantee inducing execution of the deed, and to recover 
possession of the land and mesne profits, is not a suit 
respecting title to land … but is a suit for equitable relief[.] 

Id. at 371 (citing Chosewood v. Jones, 146 Ga. 804 (1917)). Thus, Knight involved a valid 

conveyance that, at best, became voidable only when the Highway Department 

abandoned the purpose for which it had acquired the land. Id. at 370. Fraser and 

Kilgore are in an entirely different legal position because they are alleging that the 

deeds were void from their inception; they are not claiming the deeds are voidable 

through equity based on factors such as fraud in the inducement, mental incapacity, 

or mutual mistake. See, e.g., Complaint, ¶ 71, ¶¶ 92–93, ¶ 100, ¶ 108, ¶ 113. See also 
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O.C.G.A. § 45-6-5 (“Powers of all public officers are defined by law and all persons 

must take notice thereof. The public may not be estopped by the acts of an officer done 

in the exercise of an unconferred power.”); Dowling v. Keen, 187 Ga. 394, 395 (1939) 

(personal administrator’s sale of land without authorization from the probate court is 

void and passes no title). 

Even if there was a statute of limitations for claims similar to the ones the 

Plaintiffs are asserting (there is none), it would not apply under these particular 

circumstances for two separate and distinct reasons. First, a state, a county, or a 

municipality can never lose public property through adverse possession. Grand Lodge 

of Ga., Indep. Order of Odd Fellows v. City of Thomasville, 226 Ga. 4, 9 (1970). See also 

Wade v. Town of Cornelia, 136 Ga. 89, 70 S.E. 880, 881 (1911) (“Prescription does not 

run against a municipal corporation in regard to land held for the benefit of the public; 

and, accordingly, where a street has been dedicated to a municipality for use as a public 

street, and such dedication has been accepted by the municipality, no adverse 

possession by a private individual of a part of the street can ripen into a prescriptive 

title.”). This is especially true where, as here, the County lost possession because of an 

ultra vires act. See O.C.G.A. § 45-6-5 (“The public may not be estopped by the acts of 

a [public] officer done in the exercise of an unconferred power.”).  

Second, as explained in Gardei v. Conway, 313 Ga. 132 (2022), the Plaintiffs 

suffer a new injury each day that they are excluded from the Roads. Gardei was a sex 

offender who sought a declaration that he is not obligated to register with the Georgia 

Sex Offender Registry. The trial court dismissed his action as time-barred under the 



- 12 - 

applicable two-year statute of limitations since Gardei first registered in 2009. Id. at 

133. The Supreme Court reversed, concluding that “a new wrongful act and a new 

injury will occur each year” that Gardei is required to renew with the registry. Id. at 

140. The same is true here. Even if there was a statute of limitations applicable to the 

Plaintiffs’ claims (there is not), their rights are infringed and they suffer a new injury 

each day that the gatehouse and signage along the Sea Island Causeway remain in 

place and their access to public lands remains blocked.   

4. The Plaintiffs’ requests for injunctive relief are not barred by the 
doctrine of laches or otherwise improperly pleaded. 

In Counts VII and VIII, the Plaintiffs seek permanent injunctive relief 

prohibiting the Sea Island Defendants from interfering with public access to the Roads 

to include compelled removal of all barriers to public access. Because this equitable 

relief is “merely ancillary to the underlying issues of law” or “a matter of routine once 

the underlying issues of law [are] resolved,” Pittman v. Harbin Clinic Professional 

Association, 263 Ga. 66, 66 (1993), it does not convert this into an equitable action to 

which equitable defenses like laches could apply. CRE Venture 2011-1, LLC v. First 

Citizens Bank of Georgia, 326 Ga. App. 133, 137, n.3 (2014) (laches defense inapplicable 

against plaintiff seeking declaration of its rights under a loan participation agreement 

and preliminary injunction against foreclosure because the requested injunctive relief 

was merely secondary to the legal relief, i.e., the declaratory judgment) (citing 

VATACS Group, Inc. v. HomeSide Lending, Inc., 281 Ga. 50, 50 (2006) (“[L]aches is an 

equitable doctrine not applicable in a declaratory judgment, which is an action at 
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law.”)). See also Stafford, 131 S.E. at 489 (“Equity follows the law, and will never close 

her doors against the true owner of land seeking to recover the same[.]”).  

The Sea Island Defendants also claim that that the Plaintiffs’ requested 

injunction would “run with the land” and thus runs afoul of the ruling in Knott v. Evans, 

280 Ga. 515 (2006) (injunction in nuisance action that expressly stated it runs with the 

land was invalid because an “[i]njunction is distinctly an equitable remedy, and a court 

of equity acts in personam, not in rem.”). Fraser and Kilgore did not bring this action 

against the land itself and they did not ask for an injunction that runs with the land. 

Rather, they requested that the Sea Island Defendants be directed to remove all 

barriers to the public access to the Roads and that the Sea Island Defendants ensure 

that the Roads are accessible by the public. The fact that this injunction impacts the 

land does not convert this case into an in rem action. See, e.g., Spinner v. City of Dallas, 

292 Ga. App. 251, 252 (2008) (rejecting argument that injunction prohibiting a 

property owner from violating zoning restrictions was invalid because the complaint 

named the property owners as defendants); see also Lumpkin v. Blount, 147 Ga. 117, 117 

(1917) (upholding preliminary and permanent injunction prohibiting defendant from 

building a structure on his property that violated an agreement he made in favor of 

adjoining landowner).  

5. The Plaintiffs properly pleaded Count IX (ejectment).  

The crux of the Plaintiffs’ action is that while the Sea Island Defendants are the 

owners of record, the County holds the disputed lands in public trust for the people. 

Ejectment is a proper remedy where, as here, the County has abused that trust by 
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transferring public property to a private developer. With regard to land that is 

dedicated to a town for the purpose of public roads, “title of the land is in the public, 

for the uses designated, so long as the town exists.” Harris v. Powell, 177 Ga. 15, 169 

S.E. 355, 357 (1933) (quoting Bayard v. Hargrove, 45 Ga. 342 (1872)). If the road is 

abandoned, the presumption is that the abutting landowners hold title to the dedicated 

land, unless the dedicator retains a reversionary interest. Bayard, 45 Ga. at 349–50. 

Thus, an owner who does not preserve a reversionary interest has “parted with his 

right to ever assert his right to the soil to the injury of the easement,” but as “one of 

the public he has the right to enforce the trust.” Id. at 351–52. The means of 

enforcement of that public right is an action for ejectment. Id.; accord Young v. 

Sweetbriar, Inc., 222 Ga. 262, 266–67 (1966) (“A landowner may maintain a suit in 

equity to enjoin interference with his means of ingress to and egress from a public 

street, when such interference amounts to a continuing nuisance or trespass, and where 

an injunction would prevent a multiplicity of suits. [citations omitted] Allegations of 

the refusal by the defendant to allow the petitioner to come on the property alleged to 

be a public street, and the assertion by the defendant of his intention to appropriate the 

property to his exclusive use, are sufficient to allege a continuing nuisance. [citations 

omitted]”). 

As members of the general public, the Plaintiffs have the right to sue for 

ejectment and Fraser, having a reversionary interest in the Causeway Segment, has an 

even stronger claim for ejectment. None of the cases cited by the Sea Island Defendants 

require a different result because they do not involve members of the public seeking to 
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vindicate the public’s interest in public land.   

6. Because the Plaintiffs’ claims are not due to be dismissed, the claim 
for attorneys’ fees is not subject to dismissal. 

Because the Plaintiffs’ substantive claims survive the motion to dismiss so does 

their derivative claim for attorneys’ fees. 

CONCLUSION 

For the foregoing reasons, the Sea Island Defendants’ Motion to Dismiss should 

be denied in its entirety.  

Respectfully submitted, this 23rd day of May, 2025.  
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